KEY UNITED STATESSUPREME
COURT RELIGION DECISIONS

With a Specia Introduction
by John W. Whitehead

A Publication of The Rutheford Ingitute™



©2002 The Rutherford Ingtitute™



INTRODUCTION

Theframers of the United States Congtitution wisdly foresaw the potential danger
of governmenta interference with the freedoms of the American people. Therefore, in order
to limit the federa government’s power, they added the Bill of Rights to the origind
Condtitution. These basic rights included, among others, the freedoms enunciated in the
Firs Amendment: religion, speech, press, and assembly. It was naturd to include rdligion
among these rights. The framers understood it to be such an indispensable freedom thet, in
the words of James Madison, “[t]here is not a shadow of right in the generd [federdl]
government to intermeddle with religion.”* Madison insisted that “[t]his subject is, for the
honor of America, perfectly free and unshackled. The government hasno jurisdiction over
it.”?

It was recognized early in the higtory of the United States that if religious liberty
were impaired, civil libertieswould dso suffer. This recognition is based on the unity and
mutual dependence of basic First Amendment rights. The renowned 19" century jurist
James Kent remarked:

The free exercise and enjoyment of religious profession and wor ship
may be considered as one of the absolute rights of individuals, recognized
inour ... law. Civil and rdigious liberty generdly go hand in hand, and the
suppression of either one of them, for any length of time, will terminate the
existence of the other®

More recently, historian Roland Bainton has observed:

[A]ll freedoms hang together. Civil liberties scarcely thrive when rdigious
liberties are disregarded, and the reverseis equaly true. Beneath them all
is a philosophy of liberty which assumes a measure of variety in human
behavior, honors integrity, respects the dignity of man, and seeks to
exemplify the compassion of God.*

Bainton argued that only by operating within a framework of belief in “universd
right, integrity, law, and humanity, if not in the Christian God,” can people preserve the

15 The Writings of James Madison, 1787-1790 (Hunt, ed.) (G.P. Putnam’s Sons, 1904).

21d. at 132.

3Kent, 2 Commentaries on American Law (Little, Brown, 1858), pp. 35-36 (emphasisin origina).
4 Bainton, The Travail of Religious Liberty (Shoestring Press, 1971), p. 260.



Western world's noblest achievement; that is, “the conduct of controversy without
acrimony, of strife without bitterness, of criticism without loss of self-respect.”

To enaure rdigious freedom, the Religion Clauses were included in the First
Amendment:

Congress shdl make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances®

The Religion Clauses were meant specificaly to restrain the federad government
from egablishing an officid religion and from redtricting the free exercise of religion by
individuas. Initsfina wording, the First Amendment provided abroad range of protection
from governmentd intrusion.

It wasn't until neerly acentury after the retification of the First Amendment that the
United States Supreme Court decided itsfirst case on the Religion Clauses. Sincethen, the
Court has ruled in numerous cases regarding the Clauses, some with mixed results.”

John W. Whitehead, Presdent
The Rutherford Inditute

51d. at 259.

6 U.S. Const., amend. |. When ratified, the First Amendment, aswell asthe entire Bill of Rights,
applied only to the federal government. However, the First Amendment was made applicable to
the states through the Fourteenth Amendment and the process of “selective incorporation” of
the Bill of Rights provisions as binding on the states. See, for example, Cantwell v. Connecticut,
310 U.S. 296, 303 (1940); Everson v. Board of Education, 330 U.S. 1 (1947).

7 See Whitehead, The Conservative Supreme Court and the Demise of the Free Exercise of
Religion, 7 Temple Palitical & Civil Rights Law Review (1997).



KEY UNITED STATES SUPREME COURT RELIGION DECISIONS

Presented below are the salient facts, key holdings, and significance of the major
religion cases decided by the United States Supreme Court. The cases are discussed
in chronological order, beginning with the oldest, to provide context for the evolution
of the law. Included are Free Exercise and Establishment Clause cases and Free
Foeech casesthat concer ned religious speech (for example, Rosenberger v. Rector and
Wooley v. Maynard).

Reynolds v. United States, 98 U.S. 145 (1878)

Reynolds, aMormon, was convicted of violating afederd law prohibiting bigamy.
He appeded, chalenging the conviction on the basis of the Free Exercise Clause. At the
time the lawsuit was filed, the Mormon Church overtly encouraged its faithful to practice
polygamy. Reynolds clamed that his practice of polygamy was a sincere exercise of his
Mormon faith and that, consequently, the First Amendment entitled him to an exemption
from the federd anti-polygamy law. The Court, however, held that Reynolds devout
religious bdief did not exempt him from crimina laws targeted a immora conduct,
epecidly not crimind laws that have such a ditinguished and long-standing history in
Western jurisprudence as those condemning polygamy.

Reynolds is often cited for the propostion that dthough religious bdief is
“sacrosanct” under the Free Exercise Clause of the First Amendment, religious action may
be proscribed by the State if that action is deemed immord. In the words of the Court:
“Laws are made for the government of actions, and while they cannot interfere with mere
religious belief and opinions, they may with practices”

Cantwell v. Connecticut, 310 U.S. 296 (1940)

Three Jehovah' s Witnesses werearrested and charged with disorderly conduct and
unlawful solicitation after their efforts at prodaming their faith on public sdewaks—usnga
phonograph to play an anti- Catholic message in a predominantly Catholic community—
were met with an extreme, near-physica response by the public. The solicitation ordinance
under which the Witnesses were charged provided that al persons aming to solicit funds
from the community wereto apply for asolicitation licensefrom the state. In Cantwell, the
Court struck down this ordinance, holding thet while the Sate is free to regulate the time
and manner of solicitation generdly, “to condition the solicitation of aid for the perpetuation
of religious views or systems upon a license ... is to lay a forbidden burden upon the
exercise of liberty protected by the Condtitution.”

In drawing adistinction between proper time and manner restraints on solicitetion,
which promote the generd wefare of the community, and improper license-based
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restraints, which leave the protection of Firs Amendment speech in the hands of a
government-employed licenang officid, the Court in Cantwell articulated the framework
for themodern doctrineof prior restraint, which generaly prohibits statesfrom establishing
prefabricated legidative conditions upon what may be protected speech. Cantwell isaso
ggnificant as the first case to hold that the rdigion clauses of the Firss Amendment are
fundamentd rights applied to the states via the Fourteenth Amendment.

Minersville School District v. Gobitis, 310 U.S. 586 (1940)

Parents of Jehovah's Witness children brought suit to enjoin the school district of
Minersville, Pennsylvania, from expeling their children for refusing to say the Pledge of
Allegiance, arguing that their rdigious beliefs prohibited them from reciting the pledge. The
Court vacated the injunction in favor of the children, ruling that the guarantee of the free
exerciseof religion under the First and Fourteenth Amendmentsdid not relievethe children
of compliance with aneutra law of generd gpplication.

Usng sweeping language, the Court wrote that “nationd unity is the bas's of
nationa security,” and that state authoritiesmust have“the right to select appropriate means
for its attainment.” To the Court in Gobitis, the state requirement that al public school
sudents salute the American flag was a sufficiently innocuous and efficacious method of
fostering essentid nationd unity.

West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943)

Parents of Jehovah's Witness children facing expulson again brought suit
challenging forced flag sdutes in West Virginia public schools. Overruling Gobitis, the
Court held that the freedom of conscience guaranteed by the Free Speech and Free
Exercise clauses of the First and Fourteenth Amendments precluded state and local school
boardsfrom promoating nationa unity by meansof compulsion. “[F]reedoms of speech and
of press, of assembly, and of worship may not beinfringed on such dender grounds. They
are susceptible of regtriction only to prevent grave and immediate danger to interestswhich
the State may lawfully protect.”

Justice Frank Murphy’ s concurrence in Bar nette emphasized that congtitutiona
libertiesinclude the right to profess or refrain from professing belief: “ Theright of freedom
of thought and of religion as guaranteed by the Condtitution againgt State action includes
both the right to spesk freely and the right to refrain from spesking a dl.” Justice Robert
Jackson’ smagjority opinion echoed thisreasoning with disinctived oquence: “If thereisany
fixed star in our condtitutiona congtdlation, it isthat no officia, high or petty, can prescribe
what shal be orthodox in palitics, nationaism, religion, or other mattersof opinion or force
citizensto confess by word or act their faith therein.”
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Everson v. Board of Education, 330 U.S. 1 (1947)

A taxpayer brought suit chdlenging a dae legidaures authorization of
reimbursement to parents of bus fares paid for transporting their children to schools other
than public schools. The Court held broadly that any aid to sectarian organizations, whether
direct or indirect, violated the Establishment Clause. In often-quoted language, the Court
stated:

The “egtablishment of religion” dause of the Firs Amendment means at
least this: neither a state nor the Federa Government can set up achurch.
Nether can passlawswhich ad onerdigion, adal religions, or prefer one
religion over another. Neither can force nor influence aperson to go to or
to remain away from church againg hiswill or force himto professabelief
or dishdief in any religion. No person can be punished for entertaining or
professing religious beliefs or disbeliefs, for church attendance or non
attendance. No tax in any amount, large or small, can belevied to support
any religious activities or inditutions, whatever they may be cdled, or
whatever form they may adopt to teach or practicereligion. Neither astate
nor the Federd Government can, openly or secretly, participate in the
affarsof any religious organizationsor groupsand viceversa Inthewords
of Jefferson, the dause againg establishment of religion by lawv was
intended to erect “a wal of separation between church and State,” ...
[and] that wall must be kept high and impregnable.

Ever son isvirtudly without precedent in itsarticulation of strict separationism, with
the possible exception of Santa Fe v. Doe (2000, discussed below). Ironicaly, despitethe
breadth of its language, the Court held that the government could provide benefits to
religious and non-religious students dike, as long as the digtributiona rubric remained
content-neutrd. Writing for the mgjority, Justice Black concluded his exposition of the
Egablishment Clause neutrdity doctrine with the following statement: “The [Fird]
Amendment requiresthe sateto be neutrd initsrelationswith groups of religiousbdievers
and nonbdlievers; it does not require the state to betheir adversary. State power isno more
to be used so as to handicap religions than it isto favor them.”

McCollum v. Board of Education, 333 U.S. 203 (1948)

A parent of apublic school student in Champaign, Illinois, challenged the Board of
Education’ spalicy of rdeasing students during school hoursto attend aprivately organized
religious education program. The program was taught in classrooms by members of the
Jewish, Roman Catholic and Protestant faiths, each of whom was subject to the gpprova
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of the superintendent. A local council on religious education was aso permitted to
determine which religious faiths should participate in the program. Students who did not
participate in the program were required to go to another part of the school building to
continue their secular education.

The Court held that releasing studentsfrom their [egal duty to attend classes so that
they could receive rdigious ingruction was “beyond dl question a utilization of the tax-
established and tax- supported school systemto aid rdligious groupsto spread their faith ¥
[faling] squardly under the ban of the First Amendment.” The Court held thet the Sate gave
religiousgroupsan“invauablead” in providing the sudentsfor therdigious dassesthrough
the compulsory public school machinery. The Court dso said thet its holding that the First
and Fourteenth Amendmentsforbade astate from using its school buildingsto aid religious
groups in the dissemination of ther beliefs did not manifest a “governmenta hodtility to
religion or religious teachings” but assured that “the Firs Amendment rests upon the
premisethat both religion and government can best work to achievetheir lofty amsif each
is | eft free from the other within its respective sphere”

Niemotko v. Maryland, 340 U.S. 268 (1951)

A group of Jehovah's Witnesses in Havre de Grace, Maryland, chalenged their
conviction for disorderly conduct for failing to obtain apermit to hold areligious meeting in
apublic park. Although there was no law requiring the acquisition of a permit, the custom
of the city of Havre de Grace strongly encouraged any group wishing to useapublic park
for an organized gethering to obtain one. Before holding their meeting, plaintiff Witnesses
filed for apermit with the city but were denied. At this point, they determined to ignorethe
citywide custom and convene their mesting.

The Supreme Court reconsidered the factud findings of the Maryland trid court
and found that there was no evidence in the record that any of the Witnesses' conduct
deserved the “disorderly” classfication. Further, the Court held that in the abbsence of any
narrowly drawn and clear sandardsfor officidsto follow in granting or denying permits, the
city’ scustom of requiring any group wishing to useapublic park for an organized gathering
to obtain apermit wasaviolation of the Witnesses' right to the equal protection of thelaws
in the exercise of their freedoms of gpeech and religion. The Court dso held that the city
had no objective reason to deny the Witnesses a permit and had discriminated againgt the
Witnesses because of their viewpoint, in violation of both the Free Speech Clause of the
Firs Amendment and the Fourteenth Amendment guarantee of equa protection of thelaw.
Two yearslaer, in Fowler v. Rhode Island (discussed below), the Court considered an
actua ordinancerequiring the acquisition of apermit fromthecity to useapublic park for a
religious service and struck it down on the same grounds.
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Zorach v. Clauson, 343 U.S. 306 (1952)

Parents of New Y ork City public school students challenged a school-sponsored
released time program, arguing that it violated the Establishment Clause. New Y ork City
permitted its public schoolsto rel ease sudentsto attend rdligious classes off campus during
what would otherwise be ingructiond time. Recognizing the content-neutraity of the
program, the Court found for the city and ditinguished McCollumv. Board of Education
(1948, discussed above), which had struck down areleased time program conducted on
school grounds due to its coercive nature. In Zorach, the Court stated that minimal
involvement by school officias in monitoring attendance and readjusting schedules for
religious classes did not amount to coercion of studentsinto ardligious exercise.

Inagtrict sense, Zorach set alegd template for acceptabl e rel eased time programs
that has lasted to the present day. In a broader doctrina sense, Zorach subgtantidly
tempered the gtrict separationist zedl of Everson (1947, discussed above). Writing for the
mgority, Jugtice William Douglas affirmed America's undeniable and deeply higtorica
national respect for religion with these words:

Weareardigious peoplewhoseinditutions presuppose a Supreme Being.
We guarantee the freedom to worship as one chooses. We make room for
aswide avariety of beliefs and creeds asthe piritua needsof man deem
necessary. We sponsor an attitude on the part of government that shows
no partidity to any one group and that lets each group flourish according to
the zed of its adherents and the apped of its dogma. When the state
encouragesreligiousingruction or cooperates with religious authoritiesby
adjusting the schedule of public events to sectarian needs, it follows the
best of our traditions. For it then respectsthe religious nature of our people
and accommodates the public serviceto their spiritua needs. To hold that
it may not would be to find in the Condtitution a requirement that the
government showed acalousindifferenceto reigious groups. That would
be preferring those who bdlieve in no religion over those who do believe.

Almost without exception, in Establishment Clause litigation subsegquent to Zorach,
the courts have faced an obligatory exchange of Ever son and Zorach dogans. Despitethe
rhetorica distance between the decisions, however, the doctrine of content-neutrdity
aticulated by both remains a fundamenta dement of the standard for evauating the
condiitutiondity of church-state relations to this day.

Fowler v. Rhode I sland, 345 U.S. 67 (1953)
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Fowler, a Jehovah's Witness, was convicted of leading a religious medting in a
public park without a permit. The Court overturned his conviction, holding thet the city
ordinance violated the Free Speech Clause of the First Amendment as applied to the states
by the Fourteenth Amendment. Examining the language of the ordinance and the state’s
concession in ord argument that Catholics and Protestants could hold their servicesin the
parks without violating the ordinance, the Court held that, through the veil of a semantic
nuance, the law permitted more orthodox religious groups accessto the park for religious
ceremonies, while smultaneoudy barring accessto Jehovah’ sWitnesses. [n gtriking down
the law, the Court said:

To cdl thewordswhich one minister speaksto his congregation asermon,
immune from regulation, and the words of another minister an address,
subject to regulation, is merely an indirect way of preferring one religion
over another. That would be precisdy the effect here if we affirmed this
conviction.... Baptist, Methodist, Presbyterian, or Episcopa minisers,
Catholic priests, Modem mullahs, Buddhist monkscould dl preachtotheir
congregationsin Pawtucket’ sparkswith impunity. But the hand of thelaw
would be laid on the shoulder of a minister of this unpopular group for
performing the same function.

Fowler and Niemotko (1951, discussed above) both applied the nascent forum
andydsrdaing to traditiona public forums, enunciated in Hague v. C1O, 307 U.S. 496
(1939), to religious speech and made it clear that the government’s need to administer
public places does not judtify content-specific regulation of religious speech.

Torcaso v. Watkins, 367 U.S. 488 (1961)

In Torcaso, the Court struck down a provison of the Maryland condtitution
requiring al office holdersto declare abdlief in the existence of God. The Court’ sdecision
was grounded neither in the Free Speech Clause nor inthe U.S. Condtitution’s Article VI
prohibition of religious test oaths in the assgnment of public offices. Instead, the Court
found tha Maryland's “rdigious test for public office unconditutiondly invades the
appdlant’ s freedom of belief and religion and therefore cannot be enforced againgt him.”
The Court stated:

We repeat and again resffirm that nether a State nor the Federd
Government can condtitutionaly force a person to profess a belief or
dishdief in any religion. Neither can condtitutionally pass laws or impose
requirements which ad al religions as againgt non-believers, and neither
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can ad those rdigions based on abelief in the existence of God asagainst
those religions founded on different beliefs.

Engel v. Vitale 370 U.S. 421 (1962)

The parents of ten New York schoolchildren sued the New York Board of
Education, chalenging alaw directing sudentsto begin each day with the prayer, “ Almighty
God, we acknowledge our dependence upon Thee and we beg Thy blessngsupon us, our
parents, our teachers and our country.” No student was required to participate in the
prayer reading. The Court held that state officids drafting and leading aprayer inthe public
schoolsviolated the Establishment Clause. The Court did, however, take painsto describe
its holding as neutral and respectful toward religious belief in general. Writing for the
mgority, Justice Hugo Black explained:

Thehigtory of man isinseparable from the history of rdligion. And perhaps
it is not too much to say that, Snce the beginning of that history, many
people have devoutly believed that, “More things are wrought by prayer
than this world dreams of.” It was doubtless largely due to men who
believed this that there grew up a sentiment that caused men to leave the
cross-currents of officidly established date religions and reigious
persecution in Europe and come to this country filled with the hope that
they could find a place in which they could pray when they pleased to the
God of their faith in the language they chose. And there were men of this
same faith in the power of prayer who led the fight for adoption of our
Condtitution and for our Bill of Rightswith the very guarantees of rdigious
freedom that forbid the sort of governmenta activity which New Y ork has
attempted here. These men knew that the First Amendment, whichtried to
put an end to governmenta control of religion and of prayer, was not
written to destroy ether. They knew, rather, that it was written to quiet
well justified fearswhich nearly dl of them felt arising out of an avareness
that governments of the past had shackled men’ s tongues to make them
gpesk only the religious thoughts that government wanted them to speak
and to pray only to the God that government wanted them to pray to. Itis
neither sacrilegious nor anti-rdigiousto say that each separate government
in this country should stay out of the business of writing or sanctioning
officdd prayers and leave that purdly rdigious function to the people
themsalves and to those the people choose to look to for religious
guidance.
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In broader scope, the Court’ sdecisonin Engel laid the philosophical groundwork
for the modern Edablishment Clause “endorsement” test, which probes any date-
sponsored relaionship with religion and asks whether in creeting such a relationship the
date is effectively endorang religion. Moreover, Engel first ducidated the concept of
psychologica “coercion,” which courts have regularly used to strike down laws that are
facidly voluntary, but which the courts reason are, in effect, coercive due to the
psychologica pressure to conform.

Abington School District v. Schempp, 374 U.S. 203 (1963)

Inacase very smilar toEngel, the parents of two Pennsylvaniapublic high school
Students brought suit againgt the school digtrict, chalenging aPennsylvanialaw thet required
thereading of at least ten Bible verseswithout comment at the opening of each school day.
The law permitted astudent to be excused from thisreading upon parental request, but, as
inEngdl, thisopt-out provison did not sway the Court. The Court said, “When the power,
prestige and financia support of government is placed behind a particular rligious bdief,
the indirect, coercive pressure upon reigious minorities to conform to the prevailing
officidly gpproved rdigion isplain.”

Agan, asit had in Engel, the Court affirmed its respect for the power and dignity
of reigious belief, while overturning a law it found inimical to the Firs Amendment
protection againgt the state establishment of rigion. Once again articul ating the doctrine of
date neutrdity toward religion, Justice Tom C. Clark wrote for the mgority:

The place of religion in our society is an exated one, achieved through a
long tradition of reliance on the home, the church and theinviolable citadd
of theindividua heart and mind. We have cometo recognize through bitter
experience that it is not within the power of government to invade that
citadel, whether its purpose or effect be to aid or oppose, to advance or
retard. In the relationship between man and religion the State is firmly
committed to a pogition of neutrdity.

Sherbert v. Verner, 374 U.S. 398 (1963)

The state of South Carolinadenied unemployment compensation to a Seventh-day
Adventist because she declined to seek work on Saturday, her Sabbath. The Court held
that thedenid uncondtitutiondly infringed upon her free exercise of rdigion because shewas
required to forego the exercise of her faithin order to obtain agovernment benefit towhich
she was otherwise entitled. In the words of the Court:
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Here, not only is it goparent that gppellant’s declared indigibility for

benefits derives soldy from the practice of her religion, but the pressure
upon her to forego that practice is unmistakable. The [lower court] ruling
forces her to choose between following the precepts of her religion and
forfaiting benefits, on the one hand, and abandoning one of the precepts of
her religion in order to accept work, on the other hand. Governmental

imposition of such a choice puts the same kind of burden upon the free
exercise of religion as would a fine imposed againgt gppellant for her
Saturday worship.

The Court dso held that South Carolina s policy of fregly granting waiversto any
gate worker claiming ardligious objection to working on Sunday while denying thewaiver
to one with a rdligious objection to working on Saturday violated the equa protection
cdause. “The unconditutiondity of the disqudification of the Sabbatarian is thus
compounded by the rdigious discrimination which South Carolina's statutory scheme
necessarily effects.”

Epperson v. Arkansas, 393 U.S. 97 (1968)

An Arkansas statute prohibited “the teaching in its public schools and universities
the theory that man evolved from other pecies of life” A teacher challenged the law,
arguing that it violated the Establishment Clause. The Court said that through the law,
“Arkansas has sought to prevent its teachers from discussing the theory of evolution
becauseit is contrary to the belief of some that the Book of Genesis must bethe exclusive
source of doctrine as to the origin of man.” According to the Court, “no suggestion has
been madethat Arkansas' law may bej udtified by considerations of state policy other than
the rdigious views of some of its citizens.” Although recognizing the “ State' s undoubted
right to prescribe the curriculum for its public schools” the Court held that thelaw violated
the Edtablishment Clause because it “sdlects from a body of knowledge a particular
segment which it proscribesfor the solereason that it isdeemed to conflict with aparticular
religious doctrine.” The Court said, “[The] First Amendment does not permit the State to
require that teaching and learning must be tailored to the principles or prohibitions of any
religious sect or dogma.”
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Walzv. Tax Commission, 397 U.S. 664 (1970)

A property owner sued to enjoin the New York City Tax Commisson from
granting property tax exemptions to religious organizations for religious properties used
soldy for reigiousworship. The plaintiff contended that the exemptionsindirectly required
the plaintiff to make a contribution to rdigious bodies and thereby violated the religion
clauses of the Firda Amendment. The Court upheld the conditutionality of the tax
exemptions. The Court held that because the exemptions were granted to al houses of
religious worship within a broad class of property owned by both religious and secular
nonprofit organizations, the legidative purpose was thus not amed a establishing,
sponsoring or supporting religion. The Court dso held that the exemptionsdid not crestean
excessve government entanglement with religion because the exemptions for religious
organizations created far less of an involvement between church and state than would be
created by the taxation of churches. The Court wrote:

Thegrant of atax exemption isnot Sponsorship sincethe government does
not transfer part of its revenue to churches but smply abstains from
demanding that the church support the state. No one has ever suggested
that tax exemption has converted libraries, art galleries, or hospitas into
arms of the date or put employees “on the public payroll.” There is no
genuine nexus between tax exemption and establishment of religion.

Walzisdill the semind case on the conditutiondity of tax exemptionsfor religious
organizations, however, the Court has subsequently clarified that Walz does not stand for
the proposition that tax exemptions are required for rdigious organizations.

Lemon v. Kurtzman, 403 U.S. 602 (1971)

The Court reviewed Pennsylvania and Rhode Idand parochid aid statutes that
provided public school teachersto parochia schoolsand subsidized their pay and provided
parochid schools with various financia aids for textbooks and other non-rdigious
ingructiona materials. The Court struck down most aspects of the plans, holding that the
ad programs represented government participation in religious indoctrination of
schoolchildren and that the state's need to monitor expenses for “rdigious’ and “non
religious’ purposes and to monitor teachers to ensure they were respecting their role as
neutral on religion created an uncongtitutional government entanglement with reigion.

In Lemon, the Court first stated the most commonly gpplied test for aviolation of
the Establishment Clause. For a law to withstand the Lemon ted, it (1) must have a
legitimate secular purpose, (2) cannot have the primary effect of promoting or restricting
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religion, and (3) cannot promote excess ve government entanglement with religion. Applying
thistest to thefactsin Lemon, the Court wrote:

The merit and benefits of [parochia] schools... are not theissue before us
in [this casg]. The sole question is whether state aid to these schools can

be squared with the dictates of the Religion Clauses. Under our system the
choice has been made that government isto be entirely excluded from the
area of religious indruction, and churches excluded from the affairs of

government. The Condtitution decrees that religion must be a private

matter for the individud, the family, and the indtitutions of private choice,
and that, while some involvement and entanglement are inevitable, lines
must be drawn.

In recent years, the “ primary effects’ and “excessve entanglement” prongs of the
Lemon test have been conflated and theLemon test reduced to two prongs. However, the
dl-or-nothing standard gpplied by the early articulation of the test remains valid under the
new aticulaion. Falure to saify a sngle prong of the test will render the law
uncondtitutiona. See, for example, Stone v. Graham (1980), below (posting Ten
Commandments did not have a secular purpose).

Wisconsin v. Yoder, 406 U.S. 205 (1972)

Membersof the Old Order Amish and the Conservative Amish Mennonite Church
were convicted of violating Wisconsn' s compul sory school attendancelaw (which required
childrento atend school until age 16) by declining to send their children to public or private
school beyond the eighth grade. The Court reversed the convictions and affirmed the right
of the Amish and Old Order Mennonites to provide a separate system of “continuing
informal vocationa education to their children designed to prepare themfor lifeintherurd
Amish community.” The Court found that the stat€’ sinterest in uniform compul sory school
attendance did not override therights of parentsin the religious communities to direct and
control the mord and rdligious upbringing of ther children. See dso Pierce v. Society of
Ssters, 268 U.S. 510, 534-35 (1925) and Princev. Massachusetts 321 U.S. 158, 165
(1944) (upholding “[t]he rights of children to exercise their religion, and of parentsto give
them religious training and to encourage them in the practice of religious belief, as aganst
preponderant sentiment and assertion of ate power voicing it”).

Heeding testimony that public high school education would threaten the very beliefs
and way of life of the Amish and Mennonite families because it would inexorably dienate
the children from their parents rdigious and culturd views, the Court hed that
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“accommodeting the religious objections of the Amish by foregoing one, or a most two,
additiona years of compulsory education [would] not impair the physical or menta hedlth
of the child or result in an inahility to be sdf-supporting or to discharge the duties and
respongibilities of citizenship, or in any other way materidly detract from the welfare of
Society.”

Yoder isarguably at the shining zenith of Supreme Court religion cases. Sincethen,
the Court has cast Yoder in a narrower light, limiting its scope to articulate respect for
discrete and insular minorities only and not as agenerd right of dl religious personsto be
free from compulsory education laws or smilar hedlth and welfare Statutes.

Wooley v. Maynard, 430 U.S. 705 (1977)

After covering over the New Hampshire state motto, “Live Free or Die” on his
vehiclelicense platein an attempt to uphold hisrdigious objection to symbolicidolatry, Mr.
Maynard, aJehovah’ sWitness, was charged with defacing the plate under New Hampshire
crimina law and fined accordingly. Maynard was arrested two more times on the same
charge. After histhird citation, Maynard sought injunctive relief under federd law againgt
any further state action. The Court held that the law forbidding persons from obscuring the
motto violated the Free Speech Clause of the First Amendment. In thewords of the Court:

We ae thus faced with the question of whether the State may
condtitutiondly requireanindividud to participatein thedissemination of an
ideologicd message by displaying it on his private property in a manner
and for the express purpose that it be observed and read by the public.
We hold that the State may not do so. We begin with the proposition that
the right of freedom of thought protected by the First Amendment against
date action includes both the right to speak freely and theright to refrain

from spesking & dll.

McDaniédl v. Paty, 435 U.S. 618 (1978)

McDanid was the converse case to Torcaso v. Watkins (1961, discussed
above). The sate of Tennessee, by tatute, prevented ordained ministers from running for
eective office. The Court unanimoudy struck down the law, finding that it violated the
ministers’ right to free exercise because it conditioned the right to seek public office upon
giving up the right to exercise on€ s religious beliefs and vocation. Quoting the writings of
James Madison and the Court’ s holding in Sherbert v. Verner (1963, discussed above),
the Court held:
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The State is punishing a rdigious professon with the privation of a civil

right. In so doing, Tennessee has encroached upon McDanid’ sright to the
freeexercise of religion. [ To] condition the availahility of benefits[induding
access to the balot] upon this appdlant'swillingnessto violate a cardina

principle of [hig rdigious faith [by surrendering his rdligioudy impeled
minigry] effectively pendizes the free exercise of [hig conditutiona
libertiesa. The Free Exercise Clause categorically prohibits government
from regulaing, prohibiting or rewarding religious beliefs as such.

Stone v. Graham, 449 U.S. 39 (1980)

The Court struck down a Kentucky statute mandating the posting of the Ten
Commandmentson every dassoomwall, ostensgibly for the purpose of “morad ingtruction.”
The issue before the Court was not the funding of the plagues containing the Ten
Commandments—they were donated by private organizations—but rather thedisplay of a
text carrying such profound rdigious meaningsin public schools. Applying the three-part
Lemon tegt, the Court found that the Ten Commandments were primarily a religious
document and that the posting of the Commandments separately and without context
lacked alegitimate secular legidative purpose. In the words of the Court:

Thisisnot acasein which the Ten Commandments are integrated into the
schoal curriculum, where the Bible may conditutionally be used in an

gppropriate study of history, civilization, ethics, comparaiverdigion, or the
likevs. Pogting of rdigious texts on the wall serves no such educationd

function. If the posted copies of the Ten Commandments are to have any
effect a dl, it will be to induce the school children to read, meditate upon,
perhaps to venerate and obey, the Commandments. However desirable
this might be as a matter of private devotion, it is not a permissble sate
objective under the Establishment Clause.

Widmar v. Vincent, 454 U.S. 263 (1981)

The members of aBible club chalenged the University of Missouri’ sexclusion of
the club from the use of universty facilities on the basis of the dub’ sinvolvement in prayer,
praise and Bible teaching. The Court held that the club could not be excluded. The Court
reasoned that because the student meeting facilities were opened broadly to many diverse
student organizations, a*“limited public forum” had been crested. The Bible club could not
be excluded from the forum, the Court said, because 1) to do so would beto discriminate
on the basis of the religious content of the club members speech, and 2) no principled
distinction could be made between rdigious worship, reigiousingruction and other forms
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of rdigious speech. Writing for the Court, Justice Louis Powell, J., ddineated the
boundaries of the Widmar decision:

The basis for our decision is narrow. Having created a forum generdly
open to student groups, the University seeks to enforce a content- based
excuson of rdigious speech. Its exclusonary policy violates the
fundamenta principle thet a state regulation of speech should be content-
neutrd, and the University isunableto judtify thisviolaion under gpplicable
congtitutiona standards.

Larson v. Valente, 456 U.S. 228 (1982)

A Minnesotatax statute purported to regulate and tax only charitable solicitations
made by religious groups more than 50 percent of whose income was derived from
nonmembers. The Unification Church brought suit, arguing that the Satutewastargeted at it
aone. The Court agreed and struck down the statute, holding that it was adenomingtiond
preference enacted in violation of the Establishment Clause. The Court held:

No state can pass laws which aid one religion or that prefer one religion
over ancther. The government must be neutrd when it comes to
competition between sects. The Firg Amendment mandates governmentd

neutrality between religion and rdigion. The state may not adopt programs
or practiceswhich aid or oppose any religion. This prohibition isabsolute.

United Statesv. Lee, 455 U.S. 252 (1982)

An Old Order Amish employer sued the Internal Revenue Service, claming that
because hisrdigious convictions prohibited him from accepting Socid Security benefitsor
contributing to the Socia Security system, he, and other Amish employers, wereentitled to
an exemption from the Socid Security Act, which requires that employers register and
withhold a percentage of income from al employees. The Court held that the government
interest in adminigtering the Socid Security and tax programswas sufficiently compelling to
override the free exercise right of the Amish. Asthe Court noted:

Congress and the courts have been sengtive to the needs flowing from the
Free Exercise Clause, but every person cannot be shielded from al the
burdensincident to exercising every agpect of the right to practicerdigious
beliefs. When followers of a particular sect enter into commercia activity
as a matter of choice, the limits they accept on their own conduct as a
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matter of conscience and faith are not to be superimposed on the Statutory
schemes which are binding on othersin that activity.

After the Court handed downitsdecisonin Lee, Congress enacted an amendment
to the Socid Security Act providing an exemption from the Socid Security Act for Old
Order Amish and Mennonite believers.

Marsh v. Chambers, 463 U.S. 783 (1983)

Citizens chdlenged the Nebraskalegidature spractice of beginning esch legiddive
session with an invocation by a state-employed chaplain. Declining to apply the Lemon
test, the Court voted to uphold the practice, reasoning that opening legidaive sessonswith
prayer isahigoric tradition thet is part of the civic culture of the nation. The Court noted
that the First Congress hired a chaplain in 1789, only three days before it reached fina
agreement on thelanguage of the First Amendment. Chief Justice Warren Burger wrotefor

the mgority:

[Higtorical] evidence sheds light not only on whét the draftsmen intended
the Establishment Clause to mean, but aso on how they thought that
Clause applied to the practice authorized by the First Congress—their
actionsreved ther intent. In light of the unambiguous and unbroken history
of morethan 200 years, there can be no doubt that the practice of opening
legidative sessons with prayer has become part of the fabric d our
society. To invoke Divine guidance on a public body entrusted with
making the laws is nat, in these circumdances, an “establishment” of
religon or a dep toward edtablishment; it is smply a tolerable
acknowledgment of beliefs widdy held among the people of this country.
As Jugtice Douglas observed [in Zorach v. Clauson], “[w]e are a
religious people whose ingtitutions presuppose a Supreme Being.”

Lynch v. Donnelly, 465 U.S. 668 (1984)

Pawtucket, Rhode Idand, residents challenged the City of Pawtucket’ sindusonof
acréche, or nativity scene, in the city’s Christmas display. The display was located in a
park, owned by anonprofit organization, in the heart of the shopping district. Applying the
Lemon tes, the Court held that the city’s inclusion of the nativity scene in its annua
Chrigtmas display did not violate the Establishment Clause. The Court reasoned that the
créche, when placed inimmediate proximity to other secular symbols of the holiday season,

19

©2002 The Rutherford Institute®



did not tend to endorse religion over non-religion. Justice Warren Burger wrote for the
Court:

Of course the creche is identified with one religious faith but no more so than the
exampleswe have set out from prior casesin which we found no conflict with the
Egtablishment Clause. It would be ironic, however, if the indusion of a single
symbol of a paticular higoric religious event, as pat of a celebration
acknowledged in the Western World for 20 centuries, and in this country by the
people, by the Executive Branch, by the Congress, and the courtsfor 2 centuries,
would o “taint” the city’s exhibit as to render it violative of the Establishment
Clause. Toforbid the use of thisone passive symbol—the creche—a thevery time
people are taking note of the season with Christmas hymns and carolsin public
schools and other public places, and while the Congress and legidatures open
sessonswith prayersby paid chaplains, would be agtilted overreaction contrary to
our higtory and to our holdings. If the presence of the crécheinthisdisplay violates
the Egtablishment Clause, ahogt of other formsof taking officia note of Chrismas,
and of our religious heritage, are equdly offensiveto the Congtitutior/s . Any nation
that these symbols pose a red danger of establishment of a Sate church is
farfetched indeed.

Wallace v. Jaffree, 472 U.S. 38 (1985)

The father of three dementary-school children chalenged an Alabama datute
authorizing schoolsto set aside one minute at the start of each school day “for meditation or
voluntary prayer.” The statute amended an earlier statute that had authorized amoment of
glence “for meditation.” The Court held that the statute failed the Lemon test because it
served no “secular purpose’ not dready served by the meditation statute. The Court noted
that the bill’ s sponsor stated that the bill was “an ‘effort to return voluntary prayer’ to the
public schools.” The Court aso held that the bill was not a permissible accommodation of
religion because “there was no governmenta practice impeding students from slently
praying for one minute at the beginning of the school day.” Justice Sandra Day O’ Connor
wrote a concurrence in which she argued that smple “moment of slence” Satutes were
condtitutiona because*amoment of slenceisnaot inherently religious[and because] apupil
who participates in amoment of silence need not compromise hisor her belief.”

Aguilar v. Felton, 473 U.S. 402 (1985)

In Title | of the Elementary and Secondary School Act of 1965, Congress
authorized financid assistance to both public and private schools to meet the educationa
needs of sudents living in low-income areas. New Y ork provided these Title | services,
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including guidance counsding and remedid reading and math courses, by permitting public
school employees to volunteer to teach in the parochia schools. The teachers were
“directed to avoid involvement with religious activities[and] to bar rdigiousmaterias’ from
their classsrooms. The teachers were supervised by a system of unannounced visits by
public schoal officids.

The Court held that the program violated the Establishment Clause. The Court
reasoned that because “the aid is provided in a pervasvely sectarian environment [and]
because assstance is provided in the form of teachers, ongoing ingpection is required to
ensure the absence of a religious message.” However, the Court held that this very
ingoection “inevitably results in the excessive entanglement of church and date” Justice
William H. Rehnquist dissented, writing that the Court “[took] advantage of the* Catch-22
paradox of its own creation, whereby aid must be supervised to ensure no entanglement,
but the supervison itsdf is held to cause an entanglement.” This decison was overturned
twelve yearslater in Agostini v. Felton (discussed below).

Witters v. Washington Department of Servicesfor the Blind, 474 U.S. 481 (1986)

The state of Washington provided vouchers to blind residents who wished to
pursue post-secondary vocetional education. However, the state refused to provide a
voucher to Witters because heintended to usethe voucher to attend a Chrigtian collegeand
becomeaminister. Washington argued that the Establishment Clauseforbadeit from paying
for Witters rdigiouseducation. The Court held that the Establishment Clause would not be
violated by the provision of the scholarship to Witters. The Court reasoned that because
the payments would be made “directly to the sudent, who tranamitsit to the educationd
indtitution of his or her choice, ¥4 any aid provided under [the] program that ultimately
flows to religious ingtitutions does so only as a result of the genuinely independent and
private choices of ad recipients” The Court said tha this was a generdly available
program that:

creates no financid incentivefor sudentsto undertake sectarian education.
It does not tend to provide greater or broader benefits for recipientswho
aoply their ad to rdigious educetion, nor are the full benefits of the
program limited, in large part or in whole, to students at sectarian
indtitutions. On the contrary, aid recipients have full opportunity to expend
vocationd rehabilitation aid on wholly secular education, and asapracticd

matter have rather greater prospectsto do so. Aid recipients choicesare
made among a huge variety of possble careers, of which only a smdl

handful are sectarian. In this case, the fact that aid goes to individuals
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means that the decison to support rdigious education is made by the
individud, not by the State.

Importantly however, the Court’s decison in Witters was not find. The Court
remanded the case to Washington's Supreme Court to determine whether the voucher
could survive the “far dricter dictates’ of the Washington condtitution. A provision of the
Washington congtitution required that “All schools maintained or supported wholly or in
part by the public funds shdl be forever free from sectarian control or influence” On
remand, the Washington Supreme Court held that the use of state funds to subsidize
Witters seminary education was aviolation of the Washington condtitution.

Bowen v. Roy, 476 U.S. 693 (1986)

The Court held that the Free Exercise Clause did not require the government to
provide a Native American father with an exemption from a federa datute requiring
gpplicants for certain welfare benefits to provide the states with Socid Security numbers
and requiring the use of the numbersin administering the programs. The father contended
that taking aSocia Security number for hisdaughter, “Little Bird of the Snow,” andtheuse
of that number by the government violated hisrdigiousbdiefs. The Court held thet the Free
Exercise Clausewas not infringed by the government’ suse of aSocid Security number for
“Little Bird of the Snow.” The Court explained:

Roy may no more prevail on hisrdigious objection to the Government’s
use of a Socia Security number for his daughter [to obtain wefare
benefits] than he could on asincere religious objection to the Sze or color
of the Government’ sfiling cabinets. Never to our knowledge hasthe Court
interpreted the Firs Amendment to require the government itself to
behave in ways that the individua beieves will further his or her spiritua
development. The Free Exercise Clause affords an individua protection
from certain forms of government compulsion; it does not afford an

individua a right to dictate the conduct of the Government’s internd

procedures.

The Court was not faced with the question of whether or not aperson could berequired to
apply for aSocia Security number, but a mgority of the Court indicated that they would
have held that the Free Exercise Clause required that persons could not be forced to apply
for the numbers,

Goldman v. Weinberger, 475 U.S. 503 (1986)
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A Jewish arman chalenged an Air Force regulation prohibiting the wearing of
headgear indoors, arguing that as applied to his wearing of a yarmulke the regulation
violated the Free Exercise Clause. The Court held that the regulation was congtitutiona
because it was judtified by the military’s interest in uniformity and discipline. The Court
reasoned:

Quite obvioudy, to the extent the regulations do not permit the wearing of religious
gpparel such as ayarmulke, a practice described by petitioner as silent devotion
akinto prayer, military lifemay be more objectionablefor petitioner and probably
others. But the Firsdt Amendment does not require the military to accommodate
such practices in the face of its view that they would detract from the uniformity
sought by the dress regulations. The Air Force has drawn the line essentially
between religious appard that is visble and that which is not, and we hold that
those portions of the regulations chalenged here reasonably and evenhandedly
regulate dress in the interest of the military’s perceived need for uniformity. The
First Amendment therefore does not prohibit them from being applied to petitioner
even though their effect is to redtrict the wearing of the headgear required by his
religious bdiefs.

After the Supreme Court rel eased the Gol dman decision, Congress passed alaw
granting areligious exemption to the Air Force regulation in question.

Edwardsv. Aguillard, 482 U.S. 578 (1987)

A Louisanagatute required public schoolsto teach “ cregtion science” whenever
they taught the theory of evolution, and viceversa. Applying theLemon test, the Court held
that the law violated the Establishment Clauise because Louisiana had identified “no clear
secular purpose’ for the statute. Rather the Court concluded that “the preeminent purpose
of the Louisana legidature was clearly to advance the religious viewpoint that a
supernatural being created humankind.” The Court rejected the argument that the Statute
protected academic freedom because it did not enhance “the freedom of teachersto teach
what they will.” Moreover, the Court quoted the satements of the sponsor of the bill sating
that his “preference would be that neither [creationism nor evolution] be taught.”

The Court dso sad that Louidana's stated god of insuring “fairness’ in the
curriculum was not furthered by the dtatute because it established a “discriminatory
preference for the teeching of creation science and againg the teaching of evolution.” The
Court noted that the statute required the development of curriculum guides for creation
science and supplied resources for the teaching of creation science, but did not provide
smilar resources for evolution. Moreover, the statute said that only “creation scientists’
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could serve on the panel charged with supplying the resource services, and it prohibited
school boards from discriminating againgt those who taught creetion science, but did not
provide smilar protection for those who taught evolution.

Corporation of Presiding Bishop of the Church of Jesus Christ of Latter-day
Saintsv. Amos, 483 U.S. 327 (1987)

A janitor at a gymnasium operated by the Mormon Church was fired when he
faled to qudify for a certificate sating that he was a member of the church qudified to
attend itstemples because he observed the church’ s standardsinvol ving church attendance,
tithing and abstinence from coffee, tea, acohol and tobacco. He challenged histermination
under Title VII, arguing that Title VII's exemption of rdigious organizetions from its
prohibition againg discrimination in employment on the basis of rdigion violated the
Egtablishment Clause. The Court held that the Title VII exemption for rdigious
organizationswas congtitutiona, because the exemption was a permissible accommodation
of rdigion. Although the Court sad that the rdigious organization exemption was not
required by the Free Exercise Clause, the exemption for religious organizations served the
secular legidative purpose of minimizing governmenta interference in the decison-making
process of religions. The Court dso held that the exemption did not have the principa or
primary effect of advancing rdigion. The Court said:

[A] law is not uncondtitutional Smply because it allows churches to
advancerdigion, whichistheir very purpose. For alaw to have forbidden
“effects’ under Lemon, it must be fair to say that the government itself
has advanced rdigion through its own activitiesand influence. Asthe Court
observed in Walz [1970, discussed above], “for the men who wrote the
Rdigion Clauses of the First Amendment the * establishment’ of areligion
connoted sponsorship, financia support, and active involvement of the
soveregnin rdigious activity.”

The Court concluded that any advancement of religion was tributable to the
church, and not to the government. The Court dso said that the fact that the
exemption singled out religious organizationsfor specia congderation did not make
itinvdid. “[Where], as here, government acts with the proper purpose of lifting a
regulation that burdensthe exercise of religion, we see no reason to require that the
exemption come packaged with benefits to secular entities”

Frazeev. lllinois Department of Employment Security, 489 U.S. 829 (1989)
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Frazee chdlenged the Illinois Department of Employment Security’s refusd of
unemployment compensation to him because he refused to work on Sunday. Frazee
assarted that “ asa Christian, he could not work ontheLord' sDay,” but hedid not claimto
be amember of any particular church, one of whose tenets was a prohibition on Sunday
work. The sincerity of Frazee s beliefs was not questioned. The Court held that religious
adherents did not need to have cognizable affiliation with any particular religious group or
tradition to obtain protection under the Free Exercise Clause. Justice Byron White, writing
for the mgority, articulated the extent of free exercise protection for individuds:

Undoubtedly, membership in an organized religious denomination,
especidly one with a specific tenet forbidding members to work on
Sunday, would smplify the problem of identifying sncerely held religious
beliefs, but we regject the notion that to claim the protection of the Free
Exercise Clause, one must be responding to the commands of aparticular
religiousorganization. Here, Frazee srefusal wasbased onasincerely held
reigious bdief. Under our cases, he was entitled to invoke First
Amendment protection.

County of Allegheny v. American Civil Liberties Union, Greater Pittsburgh
Chapter, 492 U.S. 573 (1989)

The Court addressed the congtitutionaity of two recurring holiday displayslocaed
on public property in downtown Fittsburgh. The firdt, a créche depicting the Chrigtian
nativity scene, was placed on the Grand Staircase of the Allegheny County Courthouse.
The second was an 18-foot Hanukkah menorah or cande abrum, which was placed just
outs de the City-County Building next to the city’ s 45-foot decorated Christmas tree. At
the foot of the tree was a Sign bearing the mayor’ s name and containing text declaring the
city’s"sdutetoliberty.” The ACLU and locd residents sued to enjoin thedisplays, arguing
that they violated the Establishment Clause.

The Court held that the nativity display was an uncondtitutional endorsement of
religion, but the outdoor display of the menorah and Christimas tree passed congtitutional
muster. The Court reasoned that the display of the menorah aongside the Chrissmastree,
which the Court considered a secular symbol, diminated any perceivable endorsement of
religion, but that the nativity scene, displayed with asign promoting thetraditiona Christian
understanding of Christmas (* Glory to Godin the Highest™), congtituted an uncongtitutiond
endorsement. The Court wrote:
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[G]overnment may celebrate Christmasin some manner and form, but not
in away that endorses Chrigtian doctrine. Here, Allegheny County has
transgressed this line. 1t has chosen to celebrate Chrisimas in away that
has the effect of endoraing a patently Christian message: Glory to God for
the birth of Jesus Chrigt. Under Lynch [1984, discussed above] and the
rest of our cases, nothing moreisrequired to demongrate aviolation of the
Egtablishment Clause. The display of the créchein this context, therefore,
must be permanently enjoined.

Hernandez v. Commissioner, 490 U.S. 680 (1989)

Three members of the Church of Scientology sued the IRS, cdlaming that the
Church of Scientology’s practice of “auditing” an individud’ s psyche for negetive energy
did not condtitute alegally cognizablequid pro quo when consdering the taxable status of
private contributionsto religious organizations. The Court ruled againgt petitioners, holding:

[T]hese paymentswere part of aquintessential quid pro quo exchange in
return for their money, petitionersreceived an identifiable benefit, namdy,
auditing and training sessons. The Church established fixed price
schedules for auditing and training sessons in each branch church; it
cdibrated particular prices to auditing or training sessions of particular
lengths and levels of sophidtication; it returned a refund if auditing and
training serviceswent unperformed:; it distributed “ account cards” onwhich
persons who had paid money to the Church could monitor what prepaid
servicesthey had not yet claimed; and it categorically barred provision of
auditing or training sessions for free. Each of these practices revedsthe
inherently reciproca nature of the exchange.

The Court also dismissed petitioners argument that the practice of auditing was
inherently religious and thus subject to protection from excessve entanglement with
government under the Establishment Clause. The Court wrote:

It may be that a consequence of the quid pro quo orientation of the
“contribution or gift” requirement isto impose adisparate burden on those
charitable and religious groups that rely on sdes of commodities or

sarvicesasameans of fundraising, relative to those groupsthat raisefunds
primarily by soliciting unilatera donations. But agtatute primarily having a
Secular effect does not violate the Establishment Clause merdly becauseit
happens to coincide or harmonize with the tenets of some or Al rdligions.
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Texas Monthly v. Bullock, 489 U.S. 1 (1989)

Texas Monthly Magazine, a secular publication, challenged a Texas Satute that
granted a sdles tax exemption to rdigious publications done, arguing that it violated the
Establishment Clause. In adeeply divided opinion, the Court held that the Statute violated
the Egtablishment Clause. Jugtice William Brennan, J., wrote for the plurdity:

Insofar as that subsidy is conferred upon a wide array of nonsectarian
groups as well as rdigious organizations in pursuit of some legitimete
secular end, the fact that rdigious groups benefit incidentaly does not
deprivethe subsidy of the secular purpose and primary effect mandated by
the Establishment Clause. However, when government directs asubsidy
exclusvely to religious organizations that is not required by the Free
Exercise Clause and that either burdens non-beneficiaries markedly or
cannot reasonably be seen as removing a Sgnificant state-imposed
deterrent to the free exercise of religion, as Texas has done, it provides
unjustifiable awards of ass ganceto religious organizations and cannot but
convey amessage of endorsement to dighted members of the community.
Thisis particularly true where, as here, the subsidy istargeted at writings
that promulgate the teachings of rdigious faths It is difficult to view
Texas narrow exemption as anything but state sponsorship of religious
belief, regardless of whether one adoptsthe perspective of beneficiariesor
of uncompensated contributors.

Board of Education of the Westside Community Schoolsv. Mergens, 496 U.S. 226
(1990)

Reying on the Equa Access Act, agroup of high school students challenged the
high school’s palicy of forbidding their Bible club to meet on campus after ingtructiond
time. The Equa Access Act prohibited any public secondary school that receives federa
financid assstance and that permits one or more noncurriculum-rel ated student groupsto
meet on school premises from denying equa access to studentswho wish to conduct such
meetings because of the religious, political, philosophica or other content of their speech.
The Court held that the Equa Access Act did not violate the Establishment Clause and that
the Act guaranteed the Bible club equal accessto school facilitieswith other extracurricular
clubs The Court rgected the notion that school ditrictswould engagein promoting religion
by dlowing Bible club students to promote their club on campus. Justice Sandra Day
O’ Connor wrote for the plurdity that “the logic of Widmar [1981, discussed above]
gpplies’ tothe Equal AccessAct. O’ Connor reasoned that prohibiting discrimination based
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on the content of speech was a permissible secular purpose under theLemon test and that
it was unlikely that the Equal Access Act would cause studentsto perceive a government
endorsement of religion:

There is a crucid difference between government speech endorsing
religion, which the Establishment Clause forbids, and private speech
endorsing religion, which the Free Speech and Free Exercise Clauses
protect. We think that secondary school students are mature enough and
arelikely to understand that a school does not endorse or support student
gpeech that it merdy permits on a nondiscriminatory basis¥a. The
proposition that schoolsdo not endorse everything they fail to censor isnot
complicated.

Employment Division, Oregon Department of Human Resources v. Smith, 494
U.S. 872 (1990)

Smith was a member of the Native American Church, which has as a part of its
religiousritua the consumption of peyote. Peyote was acontrolled substance under Oregon
law, and its possession was a crimind offense. Smith was fired from hisjob a a private
drug rehabilitation clinic because he ingested peyote as part of hischurch’sritud. Hewas
then denied unemployment benefits because he had been discharged for work-related
misconduct. Smith argued that the crimina ban on peyote consumption was uncongtitutiond
asagpplied to hisreigious consumption and that he wastherefore entitled to unemployment
compensation. The Court, per Justice Antonin Scaia, reassessed its history of Free
Exercise Clause jurisprudence and concluded that the Free Exercise Clause does not
require the government to provide religious adherents with exemptionsfrom religion neurd
lawsof genera gpplication. The Court held that religion-neutra laws of genera application
need not be narrowly tailored to achieve some compelling state interest, but rether are
condtitutiona so0 long as they bear a rationd relationship to some legitimate government
interest. [See City of Boerne v. Flores, 1997, discussed below, where the Court
addressed an attempt by Congress to overturn this decision.]

The Court distinguished between laws affecting “ belief and professon” onthe one
hand and those affecting “the performance of (or abstention from) physicd acts’ on the
other, holding that dthough laws “cannct interfere with mere religious beliefs or opinions,
they may with practices’ [ Reynolds, 1878, discussed above]. The Court gave asexamples
of physicd acts often related to the exercise of one srdigion: “assembling with othersfor a
worship service, participating in sacramental use of bread and wine, prosdytizing,
abstaining from certain foods or certain modes of transportation.” It held that dthough a
gtate could not ban such actions or abstentions only when they were engaged infor religious
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reasons, aneutra and generally gpplicablelaw that hasthe incidentd effect of requiring an
act or abstention forbidden by a person’ sreligious beliefs was not prohibited by the Free
Exercise Clause.

Didinguishing Sherbert v. Verner (1963, discussed above), Justice Scalia said
that, unlike the present case, Sherbert did not involve alaw that was generdly applicable,
but rather one that involved a system of “generaized exceptions’ to be gpplied by an
unemployment hearings officer. Didinguishing Wisconsin v. Yoder (1972, discussed
above), Scdiasaid that Yoder involved a*hybrid right’—theright of parentsto direct the
religious upbringing of their children aswell astheright to thefree exercise of religion—theat
may only be overcome by acompelling government interest. After the Smith decison was
released, Congress enacted the “ Religious Freedom Restoration Act” (RFRA), requiring
courtsto uphold government actionsthat subgtantialy burdened the free exercise of religion
only if those actions were “the least redtrictive means’ available to achieve a*compelling
government interest.” The Court held that RFRA was uncongtitutiond as gpplied to sate
and local government actionsin City of Boerne v. Flores (1997, discussed below).

Leev. Weisman, 505 U.S. 577 (1992)

Parents of a middle school student chalenged the school digtrict’s practice of
inviting a member of the loca clergy to offer invocation and benedictory prayers at the
school’s annua commencement ceremony. The Court held that the practice was
uncongtitutiond. Justice Anthony Kennedy, writing for the Court, stated that the school’s
practice congtituted “ coercion” into agroup religious exercise. Although the school did not
condition receipt of adiplomaupon graduation attendance, the Court held that because of
subtle coercive pressures in the secondary school environment, student participation in
commencement ceremonieswas“in afair and red sense, obligatory.” The Court reasoned:

[The] school district’ s supervision and control of ahigh school graduation
ceremony places public pressure, as well as peer pressure, on attending
Students to stand as agroup or, at least, maintain respectful Slenceduring
the Invocation and Benediction. This pressure, though subtle and indirect,
can be asredl as any overt compulsion.... [For] many, if not mogt, of the
students at the graduation, the act of standing or remaining silent was an
expresson of participation in the Rabbi’s prayer.... What mattersis that,
given our socid conventions, a reasonable dissenter in this milieu could
believe that the group exercise signified her own participation or gpproval
of it.
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Finding no violation under these circumstances would place objectorsin
the dilemmacf participating, with al that implies, or protesting. [We] think
the State may not, cong stent with the Establishment Clause, place primary
and secondary school children in this position.

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993)

A Hidesh, Horida, ordinance banned the* ritud daughter” of animasbut exempted
virtudly dl forms of anima daughter, including those for kosher purposes, except those
practiced by membersof the Santeriardigion. Membersof a Santeriachurch sued thecity,
arguing that the law targeted their anima sacrificesin violation of the Free Exercise Clause.
Quoting pgorative comments made by numerous city officids during the legidative
proceedings before the enactment of the ordinance suggesting that the Santeria sacrifices
were the object of the ordinances, and citing the use of theterms*“ritud” and “ sacrifice’ in
the ordinance, as well as evidence that the law had no appreciable gpplicability beyond
proscribing Santeria sacrifices, the Court agreed that the City of Hidesh had intended
Santeriaworshippersto bear the prohibitive weight of the ordinance. Thus, the Court held
that the law was neither neutral nor generdly applicable and that it therefore was only
conditutiondly permissibleif it was narrowly tailored to achieve acompelling saeinterest.
The Court said that the ordinance was not supported by a compelling state interest or
narrowly tailored to achievethose interests becauseit restricted only conduct protected by
the First Amendment whileleaving unrestricted other conduct producing the sametypes of
aleged harm. Thus, the Court held that the ordinance violated the Free Exercise Clause.
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Zobrest v. Catalina Foothills School District, 509 U.S. 1 (1993)

The parents of adeaf child who attended a Catholic school challenged their loca
public school digtrict’ srefusal to alocate fundsto provide the child an interpreter under the
Individuaswith Disabilitiesin Education Act (IDEA). The school district reasoned that the
provison of an interpreter to a parochia school student would be an endorsement of
religion and thusviolate the Establishment Clause. Citing the neutra gpplication of the IDEA
and its generd interest in benefiting dl dissbled students, the Court held that the
Egtablishment Clause would not be violated by the school digtrict’s provision of the
interpreter. Chief Justice William H. Rehnquigt, writing for the mgority, stated:

The sarvice in this case is part of a generd government program that
digtributes benefits neutraly to any child quaifying as dissbled under the
IDEA, without regard to the sectarian-nonsectarian, or public-nonpublic
nature of the schoal the child attends. By according parents freedom to
select aschool of their choice, the statute ensures that a government-paid
interpreter will be present in asectarian school only asaresult of individua
parents private decisons.

Lamb’'s Chapel v. Center Moriches Union Free School District, 508 U.S. 384
(1993)

Anevangelica church group that had been excluded from showing a“Focusonthe
Family” film series on Chrigtian parenting on public school property sued the school district
on free speech grounds, arguing thet the Free Speech Clause of the First Amendment
required that their group should be granted equa access to facilities that the digtrict had
made generaly availableto other community groups. The school didtrict argued that aNew
Y ork law forbidding the use of educationd facilitiesfor “religious purposes’ required it to
exclude the church group, but the Court disagreed. In an unusud display of solidarity, the
Court unanimoudy held that the digtrict’ s exclusonary policy targeted the church group’s
religious viewpoint and therefore violated the Free Speech Clause. In so holding, the Court
discounted the schoal didtrict’s claim that permitting the church group to use its facilities
violated the Establishment Clause:

We have no ... trouble ... disposing of the clamed defense on the ground
that the posited fears of an Establishment Clause violation are unfounded.
The showing of thisfilm would not have been during school hours, would
not have been sponsored by the school, and would have been open to the
public, not just to church members. The Didtrict property has repestedly
been used by a wide variety of private organizations. Under these
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circumgtances ... there would have been no redistic danger that the
community would think thet the Didtrict was endorang religion or any
particular creed, and any benefit to religion or to the Church would have
been no more than incidentd.

Board of Education of Kiryas Joel School District v. Grument, 512 U.S. 687
(1994)

Thevillage of Kiryas Jod in New Y ork isan enclave of Satmar Hasidim, atype of
Orthodox Judaism whose members“ make few concessi onsto the modern world and go to
great lengthsto avoid assmilation.” The village fell within anearby school didrict until the
New Y ork legidature crested a specia school didtrict ong village lines. The Court held
that thelaw creating the specia school didtrict violated the Establishment Clause. The Court
recognized that agtate could “accommodate religious needs by dleviating specia burdens’
on areligious group. However, the mgjority said that its concern wasthat Kiryas Joel had
not received its authority “smply as one of many communities digible for equal treatment
under agenera law.” Thus, the Court held that the creation of the separate school didtrict
violated the Establishment Clause because it “singles out a particular religious sect for
gpecid trestment” in violaion of the principle that “ neutraity as among religions must be
honored.”

Rosenberger v. Rector & Visitors of University of Virginia, 515 U.S. 819 (1995)

The University of Virginia provided funds to third party contractors to cover the
printing costs of student publications. However, the university refused to fund a Christian
student publication because of its religious content. The Court hed that the University of
Virginiaviolated the viewpoint neutrdity requirement of the Free Speech Clause by refusing
to fund a Chrigtian student publication on the same basis as other secular publications. The
Court’s mgority held that religion is not a discrete, separate subject matter that could be
excluded from alimited public forum, but a viewpoint from which a number of different
topics could be addressed. The Court said:

We have held that the guarantee of neutrality is respected, not offended,
when the government, following neutrd criteria and evenhanded policies,
extends benefits to recipients whose ideol ogies and viewpoints, including
religious ones, are broad and diversel/2 . Morethan once have were ected
the pogtion that the Establishment Clause even judtifies, much less
requires, arefusa to extend free speech rights to religious speskers who
participate in broad-reaching government programs neutrd in design.
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Later in the opinion, the Court continued:

To obey the Establishment Clause, it was not necessary for the University
to deny digibility to student publications because of their viewpoint. The
neutrality commanded of the State by the separate Clauses of the First
Amendment was compromised by the University’s course of action. The
viewpoint discrimination inherent in the Universty’s regulation required
public officids to scan and interpret student publications to discern their
underlying philosophic assumptions respecting religious theory and belief.
That course of action was a denial of theright of free speech and would
rik fodering a pervasve bias or hodility to religion, which could
undermine the very neutraity the Establishment Clause requires. Thereis
no Egtablishment Clause violaion in the Universty’s honoring its duties
under the Free Speech Clause.

Capitol Square Review and Advisory Board v. Pinette, 515 U.S. 753 (1995)

The Ku Klux Klan erected abare Latin crossin the public square fronting the seat
of government in Columbus, Ohio, taking advantage of the public forum the city hed
edablished. A citizen chalenged the presence of the cross as a violation of the
Egtablishment Clause. The Court held that permitting the Klan to place the cross on the
public square did not viol ate the Establishment Clause because the squarewasatraditiond
public forum and the placement of the cross congtituted purely private speech. Justices
Sandra Day O’ Connor, John Paul Stevens and Stephen Breyer said that even purely
private displays on public property could violate the Establishment Clauseif “the community
would think that the [State] was endorsing rdligion.” However, they concluded that this
cross, a whose base the Klan had posted a sign claiming the religious symbol as an
expresson of ther private faith, would not result in a perception of endorsement.

City of Boernev. Flores, 521 U.S. 507 (1997)

Boerne involved a chalenge to the condtitutiondity of the Religious Freedom
Restoration Act (RFRA), which had been passed by Congressin responseto the Supreme
Court’ sEmployment Division v. Smith decision [1990, discussed above]. RFRA sought
torendatethe*leadt redrictive means’ to accomplish a“ compelling Sateinterest” sandard
to justify government actions that substantialy burdened the free exercise of religion. The
Court struck down RFRA asit gpplied to state and local government actions on the basis
of the separation of powers doctrine. The Court held that it was a bald attempt by
Congress to impermissibly “overrule’ the Court on a maiter within the Court’s exclusve
authority, the standard of review for acondtitutiona violation. Further, the Court said, the
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Fourteenth Amendment was not enacted to protect rigious minorities, and thusalaw in
furtherance of Congress's power under that amendment to secure equa protection was
beyond Congress s authority.

Whenthepoalitical branches of the Government act againgt the background
of ajudicid interpretation of the Congtitution aready issued, it must be
understood that in later cases and controversies the Court will trest its
precedents with the respect due them under settled principles, including
staredecisis, and contrary expectations must be disgppointed. RFRA was
designed to control cases and controversies, such asthe one before us; but
as the provisons of the federal statute here invoked are beyond
congressiond authority, itisthis Court’ s precedent, not RFRA, which must
control.

Agostini v. Felton, 521 U.S. 203 (1997)

In Agostini, the Court reviewed aNew Y ork program that permitted public school
teachers to asss in teaching Title | remedid classes in religious schools. In Aguilar v.
Felton, decided in 1985, the Court had previoudy held that this program violated the
Establishment Clause. In Agostini, the Court said that in the twelve years since Aguilar
was decided it had abandoned the presumption that public school employees placed on
parochid school grounds would inevitably inculcate religion or that their presence would
creste a symbolic union between the government and religion. The Court aso recognized
that in Witter s (1986) and Zobrest (1993) (both discussed above), it had departed from its
rule that al government aid that directly aids the educationd functions of rdigious schools
violates the Establishment Clause. Furthermore, because the Court had abandoned the
presumption that public school employees would impermissibly inculcate rdigion Smply
because they taught in a parochid school, the Court held that pervasive monitoring of the
public school employees was not required. The Court stated:

Tosummarize, New Y ork City’ s[school aid] program doesnot run afoul
of any of three primary criteria we currently use to evaduate whether
government ad has the effect of advancing religion: it does not result in
governmenta indoctrination; define its recipients by reference to religion;
or cregte an excessve entanglement. We therefore hold that a federaly
funded program providing supplementd, remedid indruction to
disadvantaged children on a neutrd basis is not invdid under the
Egtablishment Clause when such indruction is given on the premises of
sectarian schools by government employees pursuant to a program
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containing safeguards such asthose present here. The same condderations
that judtify thisholding require usto concludethat this carefully condtrained
program aso cannot reasonably be viewed as an endorsement of religion.

In evaluating the program under the Lemon test, the Court aso combined the “excessive
entanglement” and “effect” prongs of the test, saying that the inquiry into whether a statute
caused an excess ve entanglement between government and religion was “ an aspect of the
inquiry into a datute s effect.”

Mitchell v. Helms, 530 U.S. 793 (2000)

Chapter 2 of the Education Consolidation and Improvement Act provided fundsto
the gtates, which in turn provided funds to loca education agencies tha then lent
educationd materials and equipment to both public and private schools to be used in
“secular, neutral, and nonideologica programs.” Justice Clarence Thomas, writing for the
plurdity, distinguished between government- sponsored religiousindoctrination and private
religious indoctrination supported by government via a neutrd and broadly agpplicable
program that included many beneficiaries, both religious and secular. Moreover, Justice
Thomas emphasized that the program provided no incentive to undertake religious
indoctrination because the aid was made available on the basis of neutral, secular criteria
that neither favor nor disfavor religion.

Justices SandraDay O’ Connor and Stephen Breyer concurred inthejudgment but
expressed darm at the breadth of the plurdity’s reasoning. They characterized the
plurdity’ srule as Sating that government aid to rdigious schools, whether direct or indirect,
“does not have the effect of advancing rdigion so long as the aid is offered on a neutrd
bassand thead is secular in content.” Although they agreed that neutrality wasimportant
to the Egtablishment Clause andysis, they criticized the plurdity for promoting neutrdity “to
a gngle and sufficient test for the egtablishment condtitutiondity of school ad.”
Nevertheless, they concurred in the result, arguing that the program was smilar in al
important respectsto that in Agostini (1997, discussed above). In addition to the factors
relied upon by the plurdity, O’ Connor and Breyer noted that “no Chapter 2 funds ever
reech the coffers of rdigious schools” “any evidence of actud diverson [of the materids
for rdigious indoctrination] is de minimis” and “the program includes adequate
safeguards.”
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Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000)

A Texas school digtrict permitted the student body of each high school to vote on
whether to “solemnize” footbal games with a“message and/or invocation.” If the student
body voted to have such amessage or invocation, it would then hold aseparate el ection to
select the student who would deliver the message or invocation. The Court held that the
scheme was in fact designed to perpetuate the footbal game prayers that had been
traditional before Lee v. Weisman (1992, discussed above) and that the level of school
involvement both in affording the students the decison to pray and in the provison of a
platform for thet prayer was condtitutionaly impermissible. The mgority wrote:

Thl€] policy [cannot] survive... becauseit impermissbly imposesupon the
student body a mgjoritarian election on the issue of prayer. Through its
election scheme, the Didrict has established a governmenta eectord

mechaniam that turnsthe schoal into aforum for religious debate. It further
empowersthe student body majority with the authority to subject sSudents
of minority viewsto conditutionally improper messages. The award of that
power done, regardless of the students ultimate use of it, is not
acceptable. [T]he dection mechanism edtablished by the Didrict
underminesthe essentia protection of minority viewpoints. Such asystem
encouragesdivisvenessaong rdigiouslinesand threstenstheimposition of
coercion upon those students not desiring to participate in a religious
exercise. Smply by establishing this school-related procedure, which
entrugs the inherently non-governmental subject of rdigion to a
magoritarian vote, a condtitutiond violation has occurred.

The Court dso held that the policy resulted in an uncongtitutional endorsement of
religion. The Court ressoned that in the context in which the message was ddlivered, a
reasonabl e observer would percelveit as expressing the views of the mgority of the sudent
body, ddivered with the approval of the school administration. Moreover, the Court held
that the policy coerced at least those studentswho were required to attend the games, such
as football players, band members and cheerleaders, into participating in the religious
practice.

Good News Club v. Milford Central School, 533 U.S. 98 (2001)

A New York school district permitted various organizations to meet in school
facilities after school hours and conceded that, in doing o, it had creeted alimited public
forum. Nevertheless, the school refused to permit the Good News Club, a Christian youth
clubfor children between 6 and 12 yearsold, from meeting on school premises, saying that
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the decison wasjudtified by the need to avoid an appearance of endorsing rdigion pursuant
to the Establishment Clause. The Court held thet the school didtrict’ sexclusion of the Good
News Club based onitsrdigious nature was uncongtitutiona viewpoint discrimination. The
Court sad, “[W]e can see no logicd difference in kind between the invocation of
Chrigtianity by the [Good News| Club and the invocation of teamwork, loydty or
patriotism by other associationsto provide afoundation for their lessons [about moralsand
character development].” Thus, the Court regjected the agument that something that is
“quintessentidly religious... cannot aso be characterized properly astheteaching of moras
and character development from a particular viewpoint.”

The Court dso held that the Establishment Clause did not require the schoal didrict
to prevent the Good News Club from meeting on school grounds during after-school hours
The Court noted that the club was one of many organizations alowed to use the facilities.
The Court dso sad tha athough it had previoudy expressed concern about the
impressionability of eementary age children, such a concern would not “foreclose private
religious conduct during nonschool hours merdly becauseit takes place on school premises
where elementary school children may be present.”

Watchtower Bibleand Tract Society of New York v. Village of Stratton, 122 S.Ct.
2080 (2002)

The Village of Stratton, New York, promulgated an ordinance making it a
misdemeanor for * canvassars’ to“[go] inand upon” privateresidentia property to promote
any “causg’ without obtaining a permit from the mayor by filling out a registration form
including the canvasser’s name, address, employer or organization and purpose. The
Watchtower Bibleand Tract Society, agroup of Jehovah's Witnesseswhich publishesand
digtributes religious materids, aleged that the ordinance violated their Firss Amendment
rights to freedom of speech, freedom of religion, and freedom of the press.

The Supreme Court held that the ordinance was uncongtitutiona as applied to
religious prosdytizing, anonymous political speech, and the digtribution of literature. The
Court recognized that the village had an important interest in preventing fraud and burglary
and protecting resdents privacy. The Court indicated that the village's interest n
preventing fraud might judtify the ordinanceif it gpplied only to commercid activitiesand to
the solicitation of funds. However, the Court held thet the village s interest in preventing
fraud did not support the ordinance' s application to religious prosdytizing, the distribution
of literature, and anonymous politica speech. The Court dso held that the village s stated
interest in preventing crime could not redistically be advanced by requiring canvassersto
pre-register. Moreover, the village sinterest in protecting resdents’ privacy was adready
achieved by an unchallenged portion of the ordinance permitting residents to place “No
Soliciting” sgnsin front of their homes.
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Zelman v. Simmons-Harris, 122 S.Ct. 2460 (2002)

Cleveland’ spublic schools were among theworgt performing schoolsin the nation.
The state of Ohio responded to this crisisby creating avoucher program granting parents
who could establish financid need amonetary stipend to be used to enrall their childrenin
any paticipating private school in the Clevdand area. Eighty-two percent of the
participating private schools were rdigioudy affiliated, and 96 percent of the parentswho
received the state stipend used the sate aid to send their children to rdigioudy affiliated
schools. A group of Ohio taxpayers sought to enjoin the program, arguing that it provided
religious schoolswith direct financid support in violation of the Establishment Clause. The
Court upheld the voucher program. It was undisputed that the program was enacted for a
vaid secular purpose—providing educetiona assistance to children in a demongtrably
failing public school system. The Court held that the“effects’ prong of theL.emon test was
a so satisfied because the program gave the parents of quaifying students agenuine choice
independent from government interference or preference. The Court reasoned:

Where a government aid program is neutral with respect to rdligion, and
providesassistance directly to abroad class of citizenswho, inturn, direct
government aid to religious schoolswholly asaresult of their own genuine
and independent private choice, the program is not readily subject to

chdlenge under the Establishment Clause. A program that shares these
features permits government aid to reach rdigiousinditutionsonly by way
of the deliberate choices of numerousindividud recipients. Theincidentd

advancement of a religious misson, or the perceived endorsement of a
religious message, isreasonably attributableto theindividud recipient, not
to the government, whose role ends with the disbursement of benefits.

If numerous private choices, rather than the single choice of agovernment,
determinethe distribution of aid, pursuant to neutra digibility criteria, then
a government cannot, or at least cannot easily, grant specid favors that
might lead to ardligious establishment.

Further, the fact that the vast preponderance of parents elected to send their
children to religious school s did not bother the Court’ s mgjority. Because both secular and
religious schoolswereincluded in the pool of participating schools, and because Ohio made
available to parents other secular options for state educationa aid outside the voucher
system, the Court held that the program did not violate the Establishment Clause. Chief
Judtice William H. Rehnquist wrote for the mgority, “The condtitutiondity of a neutra
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educationd ad program smply does not turn on whether and why, inaparticular areg, at a
particular time, mogt private schools are run by religious organizations, or most recipients
chooseto use the aid at areligious school.”

Lockev. Davey, 124 S.Ct. 1307 (2004)

The gate of Washington created a “Promise Scholarship” program intended to
assg high-achieving sudents with limited financid resources to atend college. Although
recipients could use the scholarship to attend private religious colleges as well as public
inditutions, the scholarship program specificaly prohibited students from using the
scholarship to seek adegree in theology.

The Supreme Court held that the state of Washington would not violate the
Egtablishment Clause if it permitted Davey to use the scholarship to pursue a degreein
theology. However, in response to Davey’ sFirst Amendment claims, the Supreme Court
sad that the state did not violate Davey’ s rights under the Free Exercise, Free Speech or
Equd Protection Clauseswhenit prohibited him from using the scholarship for this purpose.
A provison of the Washington state condtitution provided:

No public money or property shal be appropriated for or applied to any
religious worship, exercise or indruction, or the support of any religious
establishment.

The Supreme Court held that the state of Washington had the right to impose
dricter limitations on the use of government fundsfor religious purposes than those imposed
by the Establishment Clause of the federal Congtitution so long asit was not “hogtile’ to
religion. The Court held that the mere denial of the use of the scholarship for rdigious
training was not hogtile toward rdigion but was smply the state's choice “not to fund a
digtinct category of ingruction.”

The Court was careful to note that the Washington congtitutional amendment at
issuewasnot a“Blaine Amendment,” theterm for anumber of late nineteenth century Seate
condtitutiona amendments banning aid to religion that followed a falled attempt to place
such an amendment in thefederal Condtitution. Criticsof these“Blaine Amendments’ have
charged that they were blatantly anti- Catholic.
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